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(1) Permits a depositary bank to
make funds deposited in an account by
cash, electronic payment, or check
available for withdrawal in a longer pe-
riod of time than the maximum period
of time permitted under subpart B,
and, in connection therewith, subpart
A;or

(2) Provides for disclosures or notices
concerning funds availability relating
to accounts.

(d) Preemption determinations. The
Board may determine, upon the request
of any state, bank, or other interested
party, whether the EFA Act and sub-
part B, and, in connection therewith,
subpart A, preempt provisions of state
laws relating to the availability of
funds.

(e) Procedures for preemption deter-
minations. A request for a preemption
determination shall include the fol-
lowing—

(1) A copy of the full text of the state
law in question, including any imple-
menting regulations or judicial inter-
pretations of that law; and

(2) A comparison of the provisions of
state law with the corresponding provi-
sions in the EFA Act and subparts A
and B of this part, together with a dis-
cussion of the reasons why specific pro-
visions of state law are either con-
sistent or inconsistent with cor-
responding sections of the EFA Act and
subparts A and B of this part.

A request for a preemption deter-
mination shall be addressed to the Sec-
retary, Board of Governors of the Fed-
eral Reserve System.

[63 FR 19433, May 27, 1988, as amended at 69
FR 47311, Aug. 4, 2004]

§229.21 Civil liability.

(a) Civil liability. A bank that fails to
comply with any requirement imposed
under subpart B, and in connection
therewith, subpart A, of this part or
any provision of state law that super-
sedes any provision of subpart B, and
in connection therewith, subpart A,
with respect to any person is liable to
that person in an amount equal to the
sum of—

(1) Any actual damage sustained by
that person as a result of the failure;

(2) Such additional amount as the
court may allow, except that—

§229.21

(i) In the case of an individual action,
liability under this paragraph shall not
be less than $100 nor greater than
$1,000; and

(ii) In the case of a class action—

(A) No minimum recovery shall be
applicable to each member of the class;
and

(B) The total recovery under this
paragraph in any class action or series
of class actions arising out of the same
failure to comply by the same deposi-
tary bank shall not be more than the
lesser of $500,000 or 1 percent of the net
worth of the bank involved; and

(3) In the case of a successful action
to enforce the foregoing liability, the
costs of the action, together with a
reasonable attorney’s fee as deter-
mined by the court.

(b) Class action awards. In deter-
mining the amount of any award in
any class action, the court shall con-
sider, among other relevant factors—

(1) The amount of any damages
awarded;

(2) The frequency and persistence of
failures of compliance;

(3) The resources of the bank;

(4) The number of persons adversely
affected; and

(5) The extent to which the failure of
compliance was intentional.

(c) Bona fide errors—(1) General rule. A
bank is not liable in any action
brought under this section for a viola-
tion of this subpart if the bank dem-
onstrates by a preponderance of the
evidence that the violation was not in-
tentional and resulted from a bona fide
error, notwithstanding the mainte-
nance of procedures reasonably adapted
to avoid any such error.

(2) Examples. Examples of a bona fide
error include clerical, calculation,
computer malfunction and program-
ming, and printing errors, except that
an error of legal judgment with respect
to the bank’s obligation under this sub-
part is not a bona fide error.

(d) Jurisdiction. Any action under this
section may be brought in any United
States district court or in any other
court of competent jurisdiction, and
shall be brought within one year after
the date of the occurrence of the viola-
tion involved.
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§229.30

(e) Reliance on Board rulings. No pro-
vision of this subpart imposing any 1li-
ability shall apply to any act done or
omitted in good faith in conformity
with any rule, regulation, or interpre-
tation thereof by the Board, regardless
of whether such rule, regulation, or in-
terpretation is amended, rescinded, or
determined by judicial or other author-
ity to be invalid for any reason after
the act or omission has occurred.

(f) Exclusions. This section does not
apply to claims that arise under sub-
part C of this part or to actions for
wrongful dishonor.

(g) Record retention. (1) A bank shall
retain evidence of compliance with the
requirements imposed by this subpart
for not less than two years. Records
may be stored by use of microfiche,
microfilm, magnetic tape, or other
methods capable of accurately retain-
ing and reproducing information.

(2) If a bank has actual notice that it
is being investigated, or is subject to
an enforcement proceeding by an agen-
cy charged with monitoring that
bank’s compliance with the EFA Act
and this subpart, or has been served
with notice of an action filed under
this section, it shall retain the records
pertaining to the action or proceeding
pending final disposition of the matter,
unless an earlier time is allowed by
order of the agency or court.

[63 FR 19433, May 27, 1988, as amended at 69
FR 47311, Aug. 4, 2004]

Subpart C—Collection of Checks

§229.30 Paying bank’s responsibility
for return of checks.

(a) Return of checks. If a paying bank
determines not to pay a check, it shall
return the check in an expeditious
manner as provided in either paragraph
(a)(1) or (a)(2) of this section.

(1) Two-day/four-day test. A paying
bank returns a check in an expeditious
manner if it sends the returned check
in a manner such that the check would
normally be received by the depositary
bank not later than 4:00 p.m. (local
time of the depositary bank) of—

(i) The second business day following
the banking day on which the check
was presented to the paying bank, if
the paying bank is located in the same
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check processing region as the deposi-
tary bank; or

(ii) The fourth business day following
the banking day on which the check
was presented to the paying bank, if
the paying bank is not located in the
same check processing region as the
depositary bank.

If the last business day on which the
paying bank may deliver a returned
check to the depositary bank is not a
banking day for the depositary bank,
the paying bank meets the two-day/
four-day test if the returned check is
received by the depositary bank on or
before the depositary bank’s next
banking day.

(2) Forward collection test. A paying
bank also returns a check in an expedi-
tious manner if it sends the returned
check in a manner that a similarly sit-
uated bank would normally handle a
check—

(i) Of similar amount as the returned
check;

(ii) Drawn on the depositary bank;
and

(iii) Deposited for forward collection
in the similarly situated bank by noon
on the banking day following the bank-
ing day on which the check was pre-
sented to the paying bank.

Subject to the requirement for expedi-
tious return, a paying bank may send a
returned check to the depositary bank,
or to any other bank agreeing to han-
dle the returned check expeditiously
under §229.31(a). A paying bank may
convert a check to a qualified returned
check. A qualified returned check shall
be encoded in magnetic ink with the
routing number of the depositary bank,
the amount of the returned check, and
a ““2” in the case of an original check
(or a ‘“5” in the case of a substitute
check) in position 44 of the qualified
return MICR line as a return identifier.
A qualified returned original check
shall be encoded in accordance with
ANS X9.13, and a qualified returned
substitute check shall be encoded in
accordance with ANS X9.100-140. This
paragraph does not affect a paying
bank’s responsibility to return a check
within the deadlines required by the
U.C.C., Regulation J (12 CFR part 210),
or §229.30(c).

(b) Unidentifiable depositary bank. A
paying bank that is unable to identify
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